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29 Am. Jur. 2d Evidence Section 262 ne ee eed 


IN THE 
UNITED STATES COURT OF APPEALS FOR THE DISTRICT OF COLUMBIA 


a 


No. 22164 


ROY FREE, JR., 
Appellant 
v. 
UNITED STATES OF AMERICA, 


Appellee 


Appeal From The United States District Court for 
The District of Columbia 
(Hart, J.) 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


On the 7th day of May, 1968, Appellant was found guilty on two 


counts of assault with a dangerous weapon following a jury trial in 
the United States District Court for the District of Columbia. On the 
28th day of June, 1968, Appellant was sentenced from two (2) to six 
(6) years for each assault, sentences to run concurrently, with Ap- 
pellant to serve the first six (6) months of said sentence in jail, 
the balance of sentence being suspended and appellant being placed on 
probation for five (5) years; and, it is from this conviction and 
sentence that the Appellant filed this appeal. This Court has juris- 
diction to review this conviction and sentence pursuant to 28 U.S.C.A,, 


Section 1291 (July 7, 1958, Pub. L. 85-508 Section 12(e) 72 Stat.348). 
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STATEMENT OF FACTS 

On the 5th day of December, 1967, Leon Holomon was) attacked by 
a group of youths, while leaving Mr. Z's Carry-Out on Montello Avenue, 
in the northeast section of the District of Columbia. Holomon, who 
ssucceeded in breaking away from the group of youths, ran geveral blocks 
to the home of a friend, Mrs. Savannah Smith. As Holomon approached 
the house and reached the porch, two of the youths chasing him caught 
him and threw him to the ground. After throwing Holomon to the ground 
the two youths then started to cut and slash Holomon with /a razor and 
a knife. While the two youths had Holomon down, he succeeded in 
calling for help and when Mrs. Smith approached the front door, the 
two youths assaulting Holomon fled. Holomon then notified the police 
of the incident and gave the police the name and description of both 
boys who had assaulted him, Appellant Free being one of those boys 
identified by Holomon. 

Thereafter, the police investigated the incident pnd upon 
completion of their investigation Appellant Free, along with the other 
youth identified by Holomon, was arrested and charged in a three (3) 
count indictment handed down by the Grand Jury on January, 2, 1968, 
and filed in the United States District Court for the District of 
Columbia on July 15, 1968, with assault with intent to kill and two 
(2) counts of assault with a deadly weapon. At Appellant Free's 


arraignment on January 26, 1968, a plea of not guilty was entered and 


the case was set down for a jury trial. 


On May 1, 1968, Appellant Free was tried together with 
| 


Lawrence Ray, by a jury in the United States District Court for the 
| 


District of Columbia with the Honorable, George L. Hart, |Jr., Judge 


ote 


presiding. On the third day of the trial, after the United States had 
rested its case, the Court granted defense counsel's Motion for 2 
Judgment of Acquittal against Appellant Free as to the first count of 
the indictment, assault with intent to kill. On May 7, 1968, the 
fifth day of trial, the jury returned a verdict of guilty against Ap- 
pellant Free on both counts of assault with a dangerous weapon. 

On June 28, 1968, Appellant Free was sentenced from two (2) to 
six (6) years on each of the two counts for assault with a deadly 
weapon, said sentences to run concurrently with Appellant Free serving 
the first six (6) months of the said sentence in jail, the balance 
being suspended and Appellant being placed on probation for five (5) 
years; and, an appeal from the conviction and sentence was timely 


filed on behalf of the Appellant. 


QUESTIONS PRESENTED 
1. Did the Court commit reversible error in failing to delete 
and restrict testimony and argument erroneously referring to Appellant 
Free in context with the May 17, 1967, incident between defendant 
Lawrence Ray and the prosecuting witness? 


2. Did the Court commit reversible error in its examination 


of and comments on Appellant Free's alibi witnesses? 


3. Did the Court commit reversible error in permitting 
prosecution to cross-examine defendant Ray's witness, David Miles, 
outside the scope of direct examination so as to damage and impeach 
Appellant Free? 

4. Did the Court commit reversible error in permitting the 
prosecution to exceed the proper limits of cross-examination of a 


character witness? 


| 
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5. Did the Court commit reversible error in permitting 


' prosecution to make erroneous and bias statements in closing argument 


and secondly failing to properly instruct the jury to disregard the 
| 
statements? 


ARGUMENT 


I 


THE COURT COMMITTED REVERSIBLE ERROR IN 
FAILING TO DELETE AND RESTRICT TESTIMONY 

AND ARGUMENT ERRONEOUSLY REFERRING TO AP- 
PELLANT FREE IN CONTEXT WITH THE MAY 17, 
1967, INCIDENT BETWEEN DEFENDANT RAY AND 
THE PROSECUTING WITNESS. 

When this case came to trial, the prosecution pote kits main 
witness, Leon Holomon, on the stand and had him testify not only to 
the December 5th assault committed against him by both of lthe accused, 
but also as to the incident between Holomon and defendant Ray which 
took place on May 17, 1967. This May 17th incident was oy between 


defendant Ray and the prosecuting witness and in no way was Appellant 


Free involved. However, throughout the prosecuting witness testimay, 
such words as they, them, and him were used in referring to the May 
17th incident so that the impression given the jury was that appellant 
Free was also involved. On pages 26-28 of the Seed Mr.Holomon, 
in answer to a question referring to the May 17th incident in which 
the names of both defendants were used, answered with the pronoun him 
so that the jury was/ unaware of which one of the parties was involved 
in the said incident. On pages 121-124 of the trial transcript, the: 
prosecution in making reference once again to the May 17th incident, 
ses the name of both defendants and the prosecuting witness, in his 


reply to these ques ions uses the pronoun them. The Court's attention 


ae 


SH ee Ne 
»4o4 -S- iy 
is specifically directed to the page 123 of the trial transcript ‘ee 
where the Court asks the prosecuting witness a question in reference 
to the May 17th incident, to which the prosecuting witness, in answer- 
ing, uses the pronoun they four (4) times in his one sentence reply. 
On pages 133-136 of the trial transcript the Court denied Appellant 


Free's Motion for a Mistrial on the basis that the use of the pro- 


nouns did not prejudice Appellant Free. In the closing argument for 
SN 


the prosecution, at pages 588-589 and pages 649-650 of the trial 
transcript, references were made to the May 17th incident and the 
names of both defendants were used so as to again give the jury the 
impression that Appellant F-ee was involved in the May 17th incident. 
Appellant also asks this Court to direct its attention to page 649 of 
the trial transcript where the prosecution mentions again the May 17th 
incident and in so doing only uses the name of Appellant Free, thus 
leading the jury to once again believe that both defendants were in-" 
volved in the May 17th incident. 
This Court in the case of Kramer vs- United States, 115 U.S. 

App. D.c. 50 (1963), in reviewing situations such as this, stated: 

"The better rule is that when deletion of the hearsay 

reference to’ a co-defendant is feasible, as it was 

in our case, an instruction by the Court that the 

jury disregard the reference is not an adequate sub- 

stitute for deletion. It is preferable to, avoid 

altogether the risk that the jury will be unable to 

put out of mind damaging evidence it has heard from 

the witness stand." 
The risk of confusion was so great here so as to upset the balance of 
fair play and thusly for this purpose alone, the evidence should not 


have been admitted. See Shepard vs. United States, 290 U.S. 96 (1933) 


and, 29 am. Jur. 2d, Evidence, Section 262. 
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As recently as June of 1968, the United States Court of 


Appeals for the District of Columbia reviewed the question of evidence 


against one of the defendants being so great as to prejudice the 
other defendant, and this was in the case of McHale vs. United Scate, 


U.S. App- D.c. , (1963). In the McHale case the Court also 


Blumenthal vs. 2. 


if 
referred to the case of Blumenthal vs. United States, 332/U.S. 539 
| 


——————— 


(1947), and it is Appellant's opinion that the Blumenthal ' case sets 
| 


forth the judicial reasoning followed by this Court of Appeals and 

| 
applicable in this case, where at pages 559-560 the Supreme Court 
stated that: 


" ..The danger rested rather in the risk that the | 


jury, in disregard of the Court's direction, would 

transfer, consciously or unconsciously, the effect 

of the excluded admissions from the case...across 

the barrier of the exclusion to the other three (3) 
| 


defendants. 


That danger was real. It is one likely to arise! 
in any conspiracy trial and more likely to occur | 
as the number of persons charged together increases. 
Perhaps even at best the safeguards provided by | 
clear rulings on admissability, limitations of the 
bearing of evidence as against particular indi- 
viduals, and adequate instructions, are insuf- 
ficient to ward off the danger entirely. It is 
therefore extremely important that those safe- 


guards be made as impregnable as possible." 
(Emphasis added) 


In viewing the present case, it is apparent that the Court should 

have continually instructed both the prosecution and the prosecuting 
witness to use the names of the defendants instead of vague pronouns 
as was Gone throughout the trial. It is also evident £rom the trial 
transcript that the failure of the Court to delete all teferences to 
Appellant Free in context with the May 17th incident was prejudicial 


and as such denied him of a fair trial. 


In viewing the effect that such testimony and argument had 


i 
on Appellant Free, the question now arises as to Wao ens or not there 


was enough supporting evidence which now permits this gonviction to 
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stand. Appellant directs this Court's attention to the case of 


*» 
Oliver vs. United States, 118 U.S. App. D.C. 302 (1964), where at page 


306 the Court states: 

"The Supreme Court has quite clearly established the 
standard for determining on appeal whether trial 
error should be held to have effected substantial 
rights: ‘But if one cannot say, with fair assurance, 
after pondering all that happened without stripping 
the erroneous action from the whole, that the judg- 
ment was not substantially swayed by error, it is 
impossible to conclude that substantial rights were 
not effected. The inquiry cannot be merely whether 


shere was enough to support the result, apart from 
the phase affected b the error. It is rather, even 


whether the error itself had substantial in- 


so, 
fluence. If so, or if one is left in grave doubt, 
the conviction cannot Sstand.'" (Emphasis added) 


Thus, the damage done to Appellant Free by the trial Court's admitting 
incorrect and vague references to the May 17th incident cannot and 
was not cured by any instruction given by the trial Court. The only 
way that the substantial rights of Appellant Free could have been 
protected was for the trial Court to delete all references to the 
May 17th incident or to reprimand the prosecution and the prosecuting 
witness for the incorrect interchange of names and the use of plural 
and vague pronouns. 
ARGUMENT 
It 

THE COURT COMMITTED REVERSIBLE ERROR IN 

ITS EXAMINATION OF AND COMMENTS ON AP- 

PELLANT FREE'S ALIBI WITNESSES 

Appellant Free's defense at the trial was that he was nowhere 

near Mc. Z's Carry-Out and the Appellant brought in several witnesses 
to testify as to his whereabouts on the evening of December 5, 1967. 


Two (2) of these witnesses were Ronald L. Brooks and Herbert D. Rich. 
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‘after Mr. Brooks finished testifying and was cross-examined, the Court 
asked him several questions as to his whereabouts at other |times 
(transcript pages 438-439). When Mr. Rich took the stand dnd finished 
| testifying and was cross-examined, the Court once again took the po- 
sition of an advocate and extensively examined Mr. Rich (transcript 
pages 486-499). The examination by the Court of Mr. Rich was pre- 


judicial to Appellant Free jin that the Court definitely showed signs 


of disbelief and contempt towards this witness. Appellant, Free also 


called as a witness Sylvester Fitzpatrick who testified that he had 
seen several boys assaulting another boy whom he did not know. After 
Ms. Fitzpatrick was cross-examined, the Court asked him several ques- 
tions (transcript pages 468-469) which tended to discredit Mr. Fitz- 
patrick as a witness and gave the impression to the jury that they 
shovld not believe his testimony. 
Although a trial judge should be more than a referee, he 
should not enthusiastically enter into the trial as an es, be- 
cause by doing so, he gives the "...appearance of partisanship and, 
in the minds of jurors, SO identif(ies) his high office with the 
prosecution as to impair the impartiality with which the jury should 
approach its deliberation." Wallace vs- United States, to wit l F. 


Wallace vs. Vnoitc-—s—— 
2a 656, 666 (4th Cir., 1960). Also see United States Ss) Guglielmini, | 
384 F.2d 602 (2nd Cir., 1967). | 

The role of a judge is thus limited so that he can in no way 
effect the outcome of a trial by his prejudice for or against either 
of the parties. The United States Court of Appeals for pe District 
of Columbia stated, in the case of Blunt vs. United States , 100 U.S. 


App. D.C. 266 (1957), that in order to guarantee the right of a fair 
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trial, the Court should not take the position of an argumentative 
vocate. The Court further said, at page 276, that: 

"“'gTt is far better for the trial judge to err on the 

side of abstention from intervention in the case 
rather than on the side of active participation in it, 
especially when the major part, if not all of his in- 
terruptions and interventions, though by chance rather 
than by design, are, or seem to be, on, or tending to 
be on the side of the government.'" 

There is little doubt that the trial Judge's active partici- 
pation in the examination of Appellant Free's three (3) witnesses not 
only tended to give the jury the impression that the Court did not 
believe these witnesses, but also, gave a definite and strong infer- 


ence that the Court was siding with the prosecution. 


ARGUMENT 
rir 

THE COURT COMMITTED REVERSIBLE ERROR IN 

PERMITTING PROSECUTION TO CROSS -EXAMINE 

DEFENDANT RAY'S WITNESS, DAVID MILES, 

OUTSIDE THE SCOPE OF DIRECT EXAMINATION 

SO AS TO DAMAGE AND IMPEACH APPELLANT FREE 

One of the alibi witnesses for defendant Ray was Mr. David 

Miles, who was a part owner and proprietor of Mr. Z's Carry-Out. 
after Mr. Miles had taken the stand and had testified only as to Mr. 
Ray and only as to the December 5th incident, the prosecution cross- 
examined Mr. Miles, with the permission of the Court, as to whether 
or not the witness knew Appellant Free and whether or not he was in 
the store that evening (transcript pages 264-267). 


This line of questioning was damaging to Appellant Free in 


that it lead the jury to believe that he was in fact in the store the 


evening of December 5th and gave the prosecution leeway to impeach 
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Appellant Free through defendant Ray's witness. Such questioning by 


‘the prosecution violates the general rule that the cross-examination 
‘of a defendant or a witness should be limited to matters enbraced 
within his direct examination. See Dixon vs. United States, 112 U.S. 
“App. D.C. 366 (1962); and, United States vs. Johnson, 285 F.2d 35 
(9th Cir., 1960). The Court's action in overruling the objection of 
Appellant Free to the cross-examination of defendant Ray’s witness 
‘was prejudicial error which was one link in a long chain of judicial 


errors permitted by the trial Court against Appellant Free. 


ARGUMENT 
Iv 


THE COURT COMMITTED REVERSIBLE ERROR IN 
PERMITTING THE PROSECUTION TO EXCEED THE 
PROPER LIMITS OF CROSS-EXAMINATION OF A 
CHARACTER WITNESS 


Appellant rree called Tillman B. O‘Bryant, 2 captain with the 
Metropolitan Police Force as a character witness. captain o'Bryant 
had not been subpoenaed by Appellant Free but appeared at the request 
of Appellant Free's counsel. After the Captain had been questioned 
under direct examination, the prosecution, in its cross-examination, 
exceeded the proper limits of cross-examination of a character wit- 
ness. As the prosecution began this cross-examination (transcript 
pages 549-560), the Court asked both attorneys to Benroach the bench, 
at which time the trial Court stated to the prosecution “t think you 
better leave that one alone; we're going to get into trouble here." 


| 
However, the Court permitted prosecution to cross-examine Captain 


o'Bryant although it realized the prejudicial effect on the Appellant. 
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It has basically been held that the Court should determine 
whether the probative value of information illicited on cross-examina— 
tion of a character witness outweighs the prejudice of such evidence 
on the defendant. See Awkard vs. United States, 122 U.S. App. D.C. 
165 (1965). In the present case, the Court, by its statements in the 
record, realized the prejudicial effect of such cross-examination and 
failed to act in good faith by limiting such eross-examination. The 
best judicial reasoning set forth concerning the cross-examination of 
a character witness was done so in the case of Shimon vs. United States, 
122 U.S. App. D.C. 152 (1965), where the Court stated, at page 156, 
that: 


"He (trial judge) must be alert to prevent questions 
conveying to the jury by inuendo prejudicial matter 
in which the defendant himself is the real target... 


the target of impeachment of a reputation witness 

is the creditability of the witness, not the prior 
conduct of the defendant." 

The Court's failure to limit prosecutions cross-examination 
permitted prosecution to impeach the Appellant as to prior conduct 
but in no way challenged the creditability of the character witness, 
thus, violating both standards set forth in the Awkard (Supra. ) and 


the Shimon (Supra.) cases Giscussed above. 


ARGUMENT 
Vv 


THE COURT COMMITTED REVERSIBLE ERROR IN 
FIRST PERMITTING PROSECUTION TO MAKE ER- 
RONEOUS AND BIAS STATEMENTS IN CLOSING 
ARGUMENT AND SECONDLY FAILING TO PROPERLY 


INSTRUCT THE JURY TO DISREGARD THE STATE- 
MENTS 


In the closing argument for the prosecution, many statements 


were made which were both erroneous and bias and the Court's failure 
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to properly correct these misstatements was in and of itself pre- 
judicial to Appellant Free's right to a fair trial. At pages 647-648 
of the trial transcript the prosecution states that Appellant Free's 
character witness, Captain O'Bryant, testified only because he was 
under subpoena by Appellant Free. This, however, was Contac ely in- 
correct since Appellant Free had never subpoenaed Captain| O'Bryant 
to testify for him. Such a statement by the prosecution aemeged any 
and all of the good Captain O'Bryant did as a character witness. 


When the Court was later advised of this misstatement, it simply 


| 
brushed over the matter, and said "Of course, you could have. sub- 
pare Dime 


poenaed him if you wanted to" (transcript page 663) AN a ie mat 
v0 


AT Le 
YEN 
However, there were other statements made by the prosecution, 
such as the statements on pages 649-650 of the trial transcript where 
the prosecution referred only to Mr. Free in reference to the May 17th 


incident; and the statements made on pages 660-662 of the transcript © 


where the prosecution gives the jury the impression that the witnesses 


had all gotten together with Appellant Free and worked out a story, 
so that they were thus committing perjury on the stand. | 
Judge Bazelon, in his dissent in the case of Accardo vs. United 
States, 102 U.S. App. D.C. 4 (1957), discusses the effect jof a closing 
argument which is nothing more than an appeal to passion and prejudice. . 
The Judge, according to his dissent, felt that when the cldsing argu- 
ment of prosecution does in fact exceed the limits of judicial ac- 
curacy, the Court should interrupt counsel without waiting for an 
objection. In the present case, the trial Court not only|failed to 
interrupt prosecutions closing argument but when advised of these 
misstatements, failed to properly clarify these statements to the 


jury. 
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Judge Bazelon's reasoning in his dissent in the Accardo 
(Supra.) case was followed in the case of Corley vs- United States, 
124 U.S. App. D.C. 351 (1966) and King vs. United States, 125 U.S. 
App. D.c. 318 (1967). In the Corley (Supra.) case the Court stated 
at page 352 that: 

"The prosecutors erroneous account of the alibi 

testimony was highly prejudicial.*** The govern— 
ment's case was not particularly strong. And it 
‘is generally held that whether improper conduct 
of government counsel amounts to prejudicial error 


depends, in good part, on the relative strength of 
the government's evidence of guilt. But for the 


prosecutor's misstatements, the jury might well 
have found that the alibi testimony created a rea- 
sonable doubt.'" 

And, in the King (Supra.) case, the Court stated on page 329 that: 


"It is elementary that a prosecutor may not import 


his own testimony into a criminal trial." 
See also Stewart vs. United States, 101 U.S. App. D.C. 51 (1957). 

The prejudicial effect of the prosecution's misstatements of 
fact in the closing argument could have only been cured by a proper 
instruction by the trial Court, and the Court's failure to so instruct 
the jury to disregard these statements amounted to prejudicial error. 
The government's weak ‘case was thus strengthened not through testimony, 
but through the means of a closing argument outside the boundary set 
forth by the United States Court of Appeals for the District of 


Columbia. 


CONCLUSION 


For the foregoing reasons, it is submitted that the United 


States District Court’ for the District of Columbia committed revers- 
ible error in failing to delete and restrict testimony and argument 


erroneously referring to Appellant Free in context with the May 17th, 
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| 1967, incident between defendant Ray and the prosecuting witness; and 

| that the Court committed reversible error in its examination of and 
comments on Appellant Free's alibi witness; and the Court committed 

| reversible error in permitting prosecution to cross-examine Ray's 
witness, David Miles, outside the scope of direct examination so as 

to damage and impeach Appellant Free; and that the Court ponmeeced 


| 
reversible error in permitting the prosecution to exceed the proper 


limits of cross-examination of a character witness; and that the Court 
| 


committed reversible error in first permitting prosecution! to make 
erroneous and bias statements in closing argument and secondly in 
failing to properly instruct the jury to disregard these eneementee 
Accordingly, Appellant submits that the conviction and the, sentence 
imposed as a result thereof should be reversed and remanded for a new 
téial. 


| 
Respectfully submitted, 


STANLEY H. KAMEROW 
AND 
DAVID S. GREENE | 
Attorneys for Appellant 
Appointed by this Court 
1025 Vermont Avenue, N. W. 
Washington, D. Cy 


OF COUNSEL: 
KAMEROW & KAMEROW 
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Washington, D. C. 
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UNITED STATSS 


Pett iON FOR REHEARING 


Now comes the appellant, by and through his attorneys 
of record, and petitions the Court to grant a rehearing in the 
above-entitled cause, and upon a rehearing and further consideration 
hereof that the conviction and sentence imposed be reversed and 
entered in favor of petitioner, and for grounds of this Petition 
states as follows: 


L. what the appellant Court failed to consider the 


testimony admitted against appellant Free's co-defendant 


>. That the Court failed to consider the effect of 
an improper cross-exan nation of a co-defendant witness in order 
to impeach appellant. 
3. That the Court failed to properly take into con- 


sideration the effect of the examination and comments of the 


trial Court. 


WHEREFORE, petitioner prays this Court to grant 
him a rehearing on the above-menti 


Respectfully submitted, 
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Attorneys for Appellant 
Appointed by this Court 
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Petition was mailed, postage prepaid, to Harvey S. Price, 


Esquire, Assistant United States Attorney, United States 


District Court iiouse, Washington, D. C. 


